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1.

Foreword

Foreword

My great-grandmother owned an entire building on Nieuwe Herengracht; my
grandfather owned an entire building on Herengracht. Both their houses were full of
paintings and art. Both their houses were completely looted. […] Most of my family
were murdered, including my two sisters, my grandfather, uncles, aunts, nieces
and nephews.
– Avraham Roet (born 1928)

In October 1945, on the instructions of General Eisenhower, twenty-six
paintings were returned to the Netherlands by aeroplane. They included
precious works by Rembrandt, Rubens and Steen, which had been removed
from our country by the occupying forces during the Second World War.
After the liberation, the Americans found these works in art repositories that
had belonged to Göring and Hitler. It had been Hitler’s dream to see his loot
hanging in his Führermuseum in Linz one day, which he had planned to open
in 1951. The US shipment of October 1945 was of great signi cance: it was
the starting signal for the recovery of countless artworks from Germany that
had been stolen from their mainly Jewish owners by the Nazis during
the occupation.
These artworks stood – and continue to stand – for something far greater
than their material value alone. Looted art has become an important symbol
of what was taken away from Jewish citizens during the war: not only their
property, but also their rights as citizens, their dignity as human beings and –
in the vast majority of cases – their lives as well. Now, more than seventy- ve
years after the end of the Second World War, this art represents one of the last
tangible opportunities for the original owners or their heirs to seek legal
redress for those injustices.
In the decades immediately following the initial and imperfect post-war
restoration of justice, the government paid little attention to the provenance
of the thousands of items that were left in museums and state collections,
unreturned to their original owners. The promise of that rst hopeful
shipment in 1945 remained unful lled.
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It was not until the 1990s that there was an international realisation that
the manner in which this recovered art had been dealt with was, at best,
unsatisfactory. For this reason, in 1998, 44 countries including the
Netherlands signed the Washington Conference Principles on NaziCon scated Art (or ‘Washington Principles’). The aim of the Washington
Principles was to promote investigations into artworks looted by the Nazis
and restitution to their rightful owners.

Foreword

Exhibition for potential applicants, including paintings, drawings and rugs,
held in the Rijksmuseum in Amsterdam, 20 April-9 June 1950.

The Restitutions Committee – which was established in the Netherlands
several years later to assess claims from original owners and their heirs – faces
a task that is momentous and complex in equal measure. After all, perhaps the
most important aspect of that task is, paradoxically, to remedy an injustice so
breathtakingly enormous that it is impossible to make amends for.
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No matter how great the symbolic and emotional value of the objects that
were looted, this value pales into insigni cance when placed alongside the
scale of that historical crime. Nevertheless, for many of the relatives, those
objects are all that remains. All this means that restitution policy is a highly
charged subject. At the same time, the situation is further complicated by the
fact that not only the emotional and historical signi cance of these cultural
objects appears to have increased over time, but also their monetary value.

This means that the stakes have grown higher, both for the original owners
and the current owners – which are often museums, which sometimes
acquired the works at a time when establishing provenance had a much lower
priority and which have taken care of those works for several decades.

Foreword

As the stakes have grown higher, the extent to which the restitution process
has become a legal process has inevitably increased too. This presents those
responsible for implementing policy on restitutions with a second dif cult
paradox. Because if the main goal is legal redress, the proper and careful
application of the law is essential. This necessitates a careful determination
of facts. But this can be challenging even when the facts in question occurred
recently, let alone when those facts occurred over eighty years ago.
In addition, despite the best of intentions, ‘good law’ will involve more legal
discussions, more intervention by lawyers and legal specialists, and therefore
more paperwork and bureaucracy.
The fact that a number of those involved say that they have regularly been
confronted with legal proceedings and a bureaucracy that in their eyes have
been inaccessible, opaque and painfully slow, is one of the ndings
underscored in the recommendations presented here. From the many
interviews that the Advisory Committee has held with those involved, it has
emerged that restitution policy should be oriented more towards humanity,
transparency and goodwill. After all, one of the primary goals of that policy
should still be – bearing in mind the Washington Principles – to return items
which were taken to their original owners or their next of kin. As with any
legal framework, this policy has a moral element. What remains at stake for the
rightful owners of the items in question is recognition by the Dutch
government of the unimaginable injustice that was done to them or to their
forebears. Such an acknowledgement of history is of the utmost importance,
not only to the victims and survivors of the occupation, but to society as
a whole.
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2.

Executive summary

Executive summary

The Minister of Education, Science and Culture, Ingrid van Engelshoven,
asked the Council for Culture to evaluate Dutch policy on the restitution
of cultural objects lost during the Second World War and to make recommen
dations for improvements. This request stemmed from a promise that her
predecessor had made to the Dutch House of Representatives in 2016.
The council established a committee to prepare its advice. To this end,
the evaluation committee studied policy documents, conducted a survey and
examined publications (including academic publications) on this subject.
It also held interviews with relevant national and international organisations
and stakeholders. The committee looked at policy with respect to the
inventory of looted artworks and the tracing of heirs, communication
regarding restitution policy, the assessment framework applied and the
requests procedure. In doing this, it made constant reference to the
Washington Principles – the internationally accepted, moral and ethical
basis for restitution policy.
On the basis of its evaluation, the evaluation committee has concluded
the following:
– The original ‘extended restitution policy’, as recommended by the Ekkart
Committee in the early 2000s, should continue to provide the basis for
restitution policy today.
– Partly as a result of this, Dutch restitution policy has been a role model
for other countries, but that reputation has been undermined by a limited
number of requests for restitution that have been rejected in recent years.
– Systematic research into the provenance of artworks looted by the Nazis
and into their original owners (or their heirs) has come to a halt since
2007, which runs contrary to the Washington Principles.
– The balancing of interests, as set out in the Decree Establishing the
Restitutions Committee and its elaboration in the regulations of that
committee, has in some cases detracted from the pursuit of justice
and legal redress.
– Restitution policy is set out in various advisory memoranda as well as a
multitude of letters from successive ministers, which means that it
lacks transparency.

– The procedure that results in an opinion or decision regarding restitution
is often too formalistic in nature.
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– The work of the Restitutions Committee meets with general approval,
but there are also some serious criticisms.

– Given the often high degree of emotional investment of applicants in the
requests for restitution submitted, the manner in which those applicants
are handled is sometimes perceived as lacking in empathy.

On the basis of the above, the evaluation committee makes the
following recommendations:
– Resume systematic research into the provenance of artworks in the
Netherlands Art Property Collection (usually known as the NK Collection,
for Nederlands Kunstbezit) and into the original owners and their heirs.
Update the relevant databases and trace rightful owners wherever possible.
Ensure that archives that are relevant to research into provenance are as
accessible as possible.

Executive summary

– The provision of information about Dutch restitution policy is inadequate
because none of the organisations involved considers it their responsibility
to inform the applicants about that procedure.

– Incorporate a clear and unambiguous assessment framework into the
Decree Establishing the Restitutions Committee which, in accordance with
the Washington Principles, focuses clearly on restitution or arriving at
alternative solutions.
– Improve the manner in which applicants are treated and communication
regarding restitution procedures, and change the procedure to make it less
formalistic and, where necessary, to allow scope for the Restitutions
Committee to take up a more mediatory position.
– Establish a helpdesk that falls under the responsibility of the minister and
that ensures that information is provided, both passively and actively,
regarding restitution policy at home and abroad.
The evaluation committee takes the view that no termination date should be
set for the Dutch restitution policy at this time.
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3.

The history of Dutch restitution
policy and the structure of these
recommendations

During the occupation, the Nazis shipped artworks that belonged to
persecuted population groups to Germany on a large scale. [1] In some cases,
artworks were simply seized or looted, while in others their owners were
forced to sell them or they were sold so that the owners could use the
proceeds to escape. The German occupiers also purchased artworks in the
Netherlands during the occupation in the regular manner. [2] After the war,
the Allies returned a large number of cultural objects from Germany to the
Netherlands. These included paintings, sculptures, prints, ceramics, furniture,
carpets and other valuable objects, which were taken into the custody of the
Dutch state on the understanding that they would, where appropriate,
be returned to their rightful pre-war owners. This task was entrusted to the
Netherlands Art Property Foundation (Stichting Nederlands Kunstbezit, SNK),
which returned a number of items to their original owners or their heirs in
the late 1940s and early 1950s.
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Report forms were used for this: anyone who had lost works of art or had
information about works of art that had fallen into the hands of the enemy
was required to report this to the SNK. Based on information from other
sources, such as the records of the Liro bank, the SNK also created ‘internal
report forms’, which supplemented the requests received from the original
owners. In addition, the SNK organised three exhibitions at which recovered
artworks could be viewed by potential original owners. [3] In the years
immediately after the war, approximately 450 paintings were returned to their
original owners, along with a few dozen other artworks and several thousand
objects that were produced as part of a series. [4] In the 1950s, around 4,000
objects were auctioned, including around 1,700 paintings, as well as ceramics,
items made from precious metals, drawings, books and the like. [5]
The remaining works were placed in the ‘Netherlands Art Property
Collection’ (usually known as the NK Collection), as part of the National
Art Collection. [6] Many items in the NK Collection are currently stored
in the repository of the Cultural Heritage Agency of the Netherlands
(Rijksdienst voor het Cultureel Erfgoed, RCE), but some items have also been
placed in museums, embassies or other government buildings. Particularly
during the decades immediately following the war, this collection was not
always looked after properly and much of the negligence dating from that
period cannot be mended. All this has ensured that, according to the current
inventory, approximately one hundred items are missing and the location
of over four hundred other works has yet to be investigated. [7]

The history of Dutch restitution policy and the structure of these recommendations

The history of Dutch restitution policy

The history of Dutch restitution policy and the structure of these recommendations
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In 1998, the ‘Origins Unknown’ (Herkomst Gezocht) Committee was
established in the Netherlands. This committee, chaired by Professor Rudi
Ekkart, was tasked rstly with supervising research into the provenance of
the works in the NK Collection and, secondly, to make recommendations on
future restitution policy. Based on the initial ndings of the committee,
the government concluded that legal redress had not yet taken place properly
according to the applicable standards: it characterised some restitution
procedures as ‘formalistic, bureaucratic and cold, and in some respects even
contrary to the regulations that were applicable at the time’. [8]

The history of Dutch restitution policy and the structure of these recommendations

At the end of the 1990s, the issues of Nazi theft and the post-war restoration
of justice at home and abroad came to the fore once again. At an international
conference, 44 countries, including the Netherlands, signed the Washington
Conference Principles on Nazi-Con scated Art. These eleven principles
provide guidance for states to investigate looted artworks and return them to
their rightful owners. The Washington Principles were further amended in
2009 in the Terezín Declaration (see appendix).
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Washington Conference Principles on Nazi-Con scated Art (1998)
In developing a consensus on non-binding principles to assist in resolving
issues relating to Nazi-con scated art, the Conference recognizes that among
participating nations there are differing legal systems and that countries act
within the context of their own laws.
The history of Dutch restitution policy and the structure of these recommendations

Art that had been con scated by the Nazis and not subsequently restituted
should be identi ed.
2. Relevant records and archives should be open and accessible to
researchers, in accordance with the guidelines of the International Council
on Archives.
3. Resources and personnel should be made available to facilitate the
identi cation of all art that had been con scated by the Nazis and not
subsequently restituted.
4. In establishing that a work of art had been con scated by the Nazis and not
subsequently restituted, consideration should be given to unavoidable gaps
or ambiguities in the provenance in light of the passage of time and the
circumstances of the Holocaust era.
5. Every effort should be made to publicize art that is found to have been
con scated by the Nazis and not subsequently restituted in order to locate
its pre-War owners or their heirs.
6. Efforts should be made to establish a central registry of such information.
7. Pre-War owners and their heirs should be encouraged to come forward and
make known their claims to art that was con scated by the Nazis and not
subsequently restituted.
8. If the pre-War owners of art that is found to have been con scated by the
Nazis and not subsequently restituted, or their heirs, can be identi ed,
steps should be taken expeditiously to achieve a just and fair solution,
recognizing this may vary according to the facts and circumstances
surrounding a speci c case.
9. If the pre-War owners of art that is found to have been con scated by the
Nazis, or their heirs, can not be identi ed, steps should be taken
expeditiously to achieve a just and fair solution.
10. Commissions or other bodies established to identify art that was
con scated by the Nazis and to assist in addressing ownership issues
should have a balanced membership.
11. Nations are encouraged to develop national processes to implement these
principles, particularly as they relate to alternative dispute resolution
mechanisms for resolving ownership issues.
1.
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After the rst series of recommendations from the Ekkart Committee in 2001,
the then minister responsible, Rick van der Ploeg, decided to establish the
Restitutions Committee (RC) to advise on restitution requests from potential
owners and their heirs.

Secondly, the RC makes decisions [9] about items that are not part of the
National Art Collection. If an object is not part of the National Art
Collection, the applicant and the current owner (often a municipality,
province or non-pro t organisation that has entrusted the object to the care
of a museum) can jointly submit an application for a binding opinion on
restitution. Both parties agree in advance that they will accept the opinion
issued by the RC. For binding opinions of this kind, the RC applies the
standards of ‘reasonableness and fairness’, as set out in Article 2, paragraph 5
of the Decree Establishing the Restitutions Committee. In 2007, the RC drew
up regulations in which it formulated the considerations that it can take into
account when making a decision based on ‘reasonableness and fairness’.
The Origins Unknown Agency project, which arose from the research
work of the Origins Unknown Committee and which focused on research
relating to the NK Collection, was completed in 2004 and the project was
discontinued in 2007. The database containing the results of its work
remains available online. Other provenance research has been conducted
into the involuntary dispossession of property due to the actions of the
Nazis. Between 2009 and 2018, the museums af liated with the Museum
Association, with the support of the Ministry of Education, Culture and
Science, undertook an examination of their collections to identify objects or
artworks whose provenance could indicate looting, con scation, forced sale or
other suspicious circumstances between 1933 and the end of the Second
World War. The investigation found that the museums own or care for 173
objects that are of dubious provenance of this kind. [10] At the Rijksmuseum,
the collection of acquisitions dating from the period after 1933 is so large that
research is still ongoing there.

The history of Dutch restitution policy and the structure of these recommendations

The rst task of the RC is to advise the minister on the restitution of items
that are currently in the possession of the Dutch state. These may be claimed
items that are part of the NK Collection or other cultural heritage objects
in the possession of the Dutch state. When the RC was established,
the assessment framework for its opinions was drawn up on the basis of
Ekkart’s recommendations and the minister’s policy instructions. Together,
this body of documents constituted ‘government policy’ or the ‘extended
restitution policy’.
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During the approximately twenty years that the Restitutions Committee
has been working on requests from potential original owners and their heirs,
two important changes have taken place in its procedures and organisation.
In 2012, a committee of the Council for Culture chaired by Rudi Ekkart
issued advice regarding the policy frameworks on the basis of which items
from the NK Collection and from the rest of the National Art Collection
are restituted. Following that advice, the then minister responsible,
Halbe Zijlstra, decided that:
– from 17 July 2012 onwards, requests for the restitution of objects from
the National Art Collection (excluding the NK Collection) would be
assessed according to the standards of reasonableness and fairness;
– from 30 June 2015 onwards, requests for the restitution of objects from
the NK Collection would also be assessed according to the standards of
reasonableness and fairness. The minister noted, however, that ‘the fact
that a particular object is part of the NK Collection will be assigned
particular weight’. [11] In short, since 30 June 2015, the standards of
reasonableness and fairness have been part of the assessment framework
for all requests for restitution.

2.

In 2018, the Restitutions Expertise Centre (Expertisecentrum Restitutie,
ECR) was established at the NIOD (Netherlands Institute for War,
Holocaust and Genocide Studies), which carries out research and public
tasks with respect to restitution policy. These tasks had previously been
carried out by the Origins Unknown Agency, the Restitutions Committee
and the Museum Association. The then minister, Jet Bussemaker, took this
decision following a report by Bureau Berenschot on the organisational
structure of Dutch restitution policy. [12] Since the establishment of the
Restitutions Expertise Centre, the RC can instruct the centre to carry out
research into provenance in case of restitution requests. The Restitutions
Expertise Centre reports its ndings to the RC, which then incorporates
these into its opinion on the restitution of the items that have been
claimed. In her letter, the minister also announced that restitution policy
would be evaluated in 2020.

The history of Dutch restitution policy and the structure of these recommendations

1.

National and international respondents told the evaluation committee that
Dutch restitution policy had enjoyed an excellent reputation for many years.
Both the thorough research that is conducted into provenance and the
possibility of submitting requests for restitution to the RC are exemplary from
an international perspective. [13] However, these respondents also emphasised
that this good reputation has been undermined in recent years. The policy
changes made between 2012 and 2015 played a role in this, as did a number
of cases in which no restitution occurred without suf cient grounds in the
opinion of those respondents. [14]
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The history of Dutch restitution policy and the structure of these recommendations
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The structure of these recommendations

The history of Dutch restitution policy and the structure of these recommendations

In the subsequent chapters, the evaluation committee analyses each
component of the restitution policy in turn, and makes recommendations for
improvements to policy. Chapter 4 focuses on research into provenance and
the identi cation of heirs. In chapter 5, the committee evaluates the policy
frameworks applied by the RC to arrive at its opinions. Chapter 6 focuses on
communication and the way in which applicants are treated within the context
of restitution policy. Chapter 7 examines the information that is provided
about restitution policy in greater detail. Chapter 8 summarises the
committee’s main conclusions, and is followed by a coda.
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4.

Research into provenance and
the identi cation of heirs

In her request for advice, the minister noted that the rst two pillars of
restitution policy are the inventory of looted art and the identi cation of
possible heirs to items in the NK Collection. These two pillars are consistent
with the rst seven Washington Principles. These principles set out the case for
an inventory of artworks looted by the Nazis, ensuring that access is granted
to archives for provenance research, the publication of the ndings of that
research, and encouraging original owners (or their heirs) to submit requests
for restitution. The Terezín Declaration also points out the enormous
importance of ‘intensi ed systematic provenance research’.
Discussions with the Museum Association, the Restitutions Expertise Centre,
Rudi Ekkart and the Ministry of Education, Culture and Science revealed that
these two pillars of restitution policy are currently not – or only very rarely –
put into practice. We will now take a closer look at each individual area
in turn.

Research into provenance and the identi cation of heirs

Introduction

Provenance research
Since the Origins Unknown Agency completed its research in 2004,
there has been no systematic research into the provenance of items in the
NK Collection. In the view of the evaluation committee, this situation is
undesirable. The committee has ascertained that the database for the
NK Collection needs to be updated in a number of respects: [15]
– For part of the collection, only the provenance history of the works from
1940 onwards has been researched. However, for a complete overview of
artworks involuntarily dispossessed by the Nazis, it is essential to include
the whole period of 1933 to 1945 in this research.
– Visually distinctive objects that are easier to recognise (mainly paintings)
deserve additional research in particular, including the backs of these
works. For pieces that are less visually distinctive (such as most prints,
tiles, carpets, crockery and furniture), provenance research does not usually
result in a determination of ownership.
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– The database for the NK Collection does not currently include research
reports and opinions issued by the RC. Neither has the database yet been
adapted to international research and databases, archives and other sources
that are now accessible, nor to recent studies of major art collections, such
as those of Adolf Hitler and Hermann Göring.

– The database of report forms needs to be completed and updated; these
forms have not yet been digitised and made accessible due to a lack
of time.
– To date, there is no database of works that were restituted between 1945
and 1952 or for works auctioned between 1949 and 1953.

The research into provenance that was part of the Museum Acquisitions
project was completed at the end of 2018. [17] Museums now have
responsibility for continuing this provenance research. However, interviews
with stakeholders revealed that not all museums are approaching this in a
systematic manner. The evaluation committee takes the view that this research
also deserves a boost, where necessary. Museums require support in order
to carry out such research, particularly now that museums may not give it
the highest priority due to the coronavirus crisis. In addition, the committee
recommends a single point of contact to provide support to museum staff.

Research into provenance and the identi cation of heirs

– Finally, the ‘Domestic Department’ of the Netherlands Art Property
Foundation has not yet been researched. This is a collection of objects that
were con scated from collaborators and suspected collaborators in the
Netherlands. However, it currently appears that this collection includes few
cultural objects that were the property of persecuted population groups. [16]

Identi cation of heirs
Ever since the Origins Unknown Agency was wound up, likely original owners
and their heirs have no longer been actively addressed. The evaluation
committee views this as regrettable and favours making this a core task within
Dutch restitution policy once again. This would be consistent with the seventh
of the Washington Principles: ‘Pre-war owners and their heirs should be
encouraged to come forward and make known their claims to art that was
con scated by the Nazis and not subsequently restituted’.
Such research into heirs could yield new results, because more archives have
been made accessible to the public in the past fteen years and digitisation
means that ever more information can be accessed. On the basis of the
Washington Principles, it is very clear that the Dutch government should
assume responsibility for this work. This would boost the number of requests
for restitution and lead to the restitution of items that ended up in
collections after the Second World War, but which should be returned to
their rightful owners.
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The evaluation committee also recommends providing support for the
museums that are caring for objects taken during the Nazi era, so that they
can trace the original owners or their heirs. The provenance research carried
out by Museum Acquisitions provides the starting point for this.
These individuals urgently need to be identi ed and traced: as the years pass,
the generation that had a direct connection with the lost objects or their
original owners is dying out. The importance of this is also emphasised in
the Terezín Declaration, which was endorsed by the Netherlands.

Accessibility of archives

Conclusions
The evaluation committee has ascertained that systematic research into items
that are part of the NK Collection and into the original owners and their heirs
has not been carried out since 2007. At that time, the research done by the
Origins Unknown Agency had not yet been fully completed, and new
knowledge and opportunities now justify the continuation of that research.
It is also important that the knowledge thus acquired is also updated
systematically on the basis of the latest sources. All of this would also be
consistent with the Washington Principles and the Terezín Declaration.
For this reason, the evaluation committee recommends that this research
be resumed in a systematic manner, with priority being given to the
aforementioned elements and, where possible, to restitution requests from
elderly persons, for whom legal redress is of the greatest importance.
This would require additional human resources, but the committee views this
research as a vital part of ensuring that justice is done. Museums that wish to
trace original owners and their heirs should also be given the nancial support
which they need to do this.

Research into provenance and the identi cation of heirs

In the Washington Principles and the Terezín Declaration, great importance
is attached to ensuring that archives are made accessible so that research into
provenance can be carried out as effectively as possible. Interviews with the
Restitutions Expertise Centre revealed that for some years now, the centre’s
researchers have encountered obstacles that impede quick and easy access to
archives. [18] According to the Restitutions Expertise Centre, the introduction
of the General Data Protection Regulation (GDPR) has led to a great deal
of confusion and uncertainty. As a result, archives and other institutions are
more reluctant to make information available. The Archives Act, which is
to be revised imminently, could provide for an exception, so that provenance
research in the context of restitution is not impeded by the GDPR.

At the request of the evaluation committee, the Restitutions Expertise Centre
has made a broad estimate of the costs of resuming research regarding the
items in the NK Collection. That cost is expected to amount to approximately
3 million euro over a four-year period. [19]
The evaluation committee would argue that – in accordance with the
Washington Principles and the Terezín Declaration – access to archives for
the purposes of provenance research should be facilitated wherever possible.
The committee urges the government to remove any legal restrictions and
policy obstacles.
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5.

The policy frameworks applied
by the Restitutions Committee

In this section, we consider ‘the restitution mechanism based on opinions
issued by the Restitutions Committee, including case-related research into
provenance’, as the minister described this in her request for advice.
In particular, we will examine the policy frameworks that underlie the
opinions issued by the Restitutions Committee. To this end, we will begin by
focusing on the Washington Principles themselves. We will then analyse the
policy frameworks that currently constitute the basis of the opinions issued by
the RC. We will discuss both the ‘national policy’, as it is referred to, and the
‘standards of reasonableness and fairness’. We will also consider alternative
forms of legal redress. We will conclude by presenting a proposal for a new
assessment framework.

The Washington Principles and an international comparison

The policy frameworks applied by the Restitutions Committee

Introduction

Principles 8, 10 and 11 of the Washington Principles pertain speci cally to
policies that relate to the handling and evaluation of restitution requests.
The Netherlands, the United Kingdom, France, Germany and Austria are
the only countries to have established a restitution committee as described
in principle 11. In accordance with principle 10 regarding ‘balanced
membership’, the Restitutions Committee is made up of lawyers, historians
with knowledge of the Second World War and individuals with knowledge
of art history or the museum sector. [20]
The Washington Principles state that restitution policy should strive for
‘a just and fair solution, recognising this may vary according to the facts
and circumstances surrounding a speci c case’ (principle 8). The phrase
‘recognising this may vary according to the facts and circumstances
surrounding a speci c case’ gives countries some leeway in interpreting the
concept of ‘a fair and just solution’. In short, this provision is open to
interpretation, and does not preclude balancing the interests of the applicant
with those of the current owner. The committee therefore takes the opinion
that the assessment framework that is currently applied by the Restitutions
Committee is not in itself contradictory to the Washington Principles –
contrary to what critics may claim. [21]
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In her request for advice, the Minister requested a comparison between Dutch
restitution policy and the restitution policies of other countries. On the basis
of a literature study and discussions with experts, the evaluation committee
compared Dutch policy with restitution policy in Germany, France,
the United Kingdom and Austria, the only four other countries that have an
active restitution policy. [22] However, the committee is of the view that, due to
the legal, historical and cultural context, policy in these countries differs

to such an extent from the Netherlands’ policy, that a detailed discussion of all
the differences and similarities would shed little light. [23] The evaluation
committee has taken the internationally accepted Washington Principles
as the frame of reference for its evaluation and has therefore assessed Dutch
restitution policy chie y using that standard.

According to the Decree Establishing the Restitutions Committee, Article 2,
paragraph 4, the ‘national policy’ (also referred to as the ‘expanded restitution
policy’) provides the basis for opinions issued regarding objects that are part
of the National Art Collection outside the NK Collection (until 19 July 2012)
and objects that are part of the NK Collection (until 30 June 2015).
In the explanatory notes to the 2001 Decree Establishing the Restitutions
Committee, the then minister wrote that the frameworks that the committee
would base its opinions on were to be determined by the relevant policy lines,
as well as by Ekkart’s recommendations and the government responses that
would follow. [24] There are now a total of fteen documents that form the
basis for the policy framework of the Restitutions Committee. [25] These
documents consist of recommendations made by the Ekkart Committee as
well as government responses from various ministers, which are generally
broadly accepting of those recommendations but sometimes introduce
provisos or more signi cant changes. In the opinion of the evaluation
committee, the recommendations of the Ekkart Committee provide a good
basis for decisions regarding ownership and dispossession, but have never
resulted in one single document in which the assessment framework applied
by the Restitutions Committee is set out. The evaluation committee is
of the opinion that such an assessment framework would lead to an
improvement in accessibility and transparency.

The policy frameworks applied by the Restitutions Committee

National policy

Standards of reasonableness and fairness
In the 2001 Decree Establishing the Restitutions Committee, Article 2,
paragraph 5, the State Secretary identi ed the standards of reasonableness
and fairness as the assessment framework for opinions that do not relate to
items in the National Art Collection. These opinions are not issued to the
Minister of Education, Culture and Science (who represents the state as the
legal owner of the National Art Collection); rather, they are issued by the
RC with respect to disputes between individuals who have been dispossessed
of cultural objects or their heirs on the one hand, and current owners
(a municipality, province, foundation or private individual, for instance)
on the other.
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The concepts of ‘reasonableness and fairness’ have a long history and were
introduced as early as 17 September 1944 in the Decree on the Restoration
of Legal Transactions. The Decree Establishing the Restitutions Committee
does not elaborate on this legal concept, but it is likely that it refers to the
‘just and fair solution’ cited in principle 8 of the Washington Principles. [26]
The RC describes the assessment framework which it applies with respect to
such opinions in the following manner:

Which circumstances and interests are to be deemed relevant is set out by
the RC in its own regulations:
‘The Committee issues an opinion on the basis of reasonableness and fairness,
and may, in any event, take the following into consideration:
a.

b.
c.
d.
e.
f.
g.

internationally and nationally accepted principles, such as the Washington
Principles, and the government’s policy guidelines concerning the
restitution of looted art in so far as they are applicable;
the circumstances in which possession of the work was lost;
the extent to which the applicant has endeavoured to recover the work;
the circumstances in which the owner acquired the work and the inquiries
the owner made prior to acquiring it;
the signi cance of the work to the applicant;
the signi cance of the work to the owner;
the signi cance of the work to public art collections.’ [28]
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‘The Committee advises on the basis of reasonableness and fairness as a
benchmark. This means that rst of all an assessment is made of whether the
requirements have been met for establishing that it is highly likely that the
original owner was indeed the owner and that it is suf ciently plausible that he
or she lost possession of the artwork involuntarily as a result of circumstances
directly related to the Nazi regime. Advising on the basis of the benchmark of
reasonableness and fairness furthermore provides scope to take into account
how the current owner acquired the object and other circumstances and to
weigh up the interests of the different parties involved.’ [27]

These regulations were drafted by the RC itself and were accepted as its
guiding principles by the Minister of Education, Culture and Science
in 2008. [29]
In these regulations, the RC also speci es that it will issue only binding
opinions, although the Decree Establishing the Restitutions Committee
does not set this down. The parties involved must agree to this in advance.
If a party fails to respect the binding opinion issued, the other party may
enforce compliance in a civil court. As noted in chapter 3, from 17 July 2012
until 1 July 2015 the standards of reasonableness and fairness also apply to
objects in the National Art Collection excluding the NK Collection, and from
1 July 2015 onwards to items in the NK Collection as well. Therefore, with
effect from 1 July 2015 all requests have been assessed using this assessment
framework.
Standards of reasonableness and fairness with respect to the
NK Collection
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Objects in the NK Collection were recovered by the Allies from Germany
after the war. There can therefore be no doubt that they were taken during the
war. They were handed over to the Dutch state by the Allies with the explicit
instructions to return them to their rightful owners or their heirs wherever
possible. [30] With the passage of time, the state has become the legal owner of
the NK Collection; nevertheless, in view of the instructions that accompanied

their transfer, the post-war restoration of justice, the Washington Principles
and the restitution policy that has been in place since 2001, the Dutch state
has a moral obligation to trace the original owners, or their heirs, and return
these objects.

‘The balancing of interests applied by the committee is rooted in the
Washington Principles and is speci ed in the Decree Establishing
the Restitutions Committee. This principle has been applied ever since the
committee was established, but not with respect to requests relating to the
NK Collection. In an amendment to the Decree Establishing the Restitutions
Committee in 2012, it was stipulated that this balancing of interests may also
apply in cases relating to the NK Collection from 2015 onwards, but since
that amendment the interest of the Dutch state as the current ‘owner’ has
never played a role in the opinions issued by the committee.’ [31] [32]
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In the opinion of the evaluation committee, with respect to objects of such
provenance, it would be inappropriate to balance the interests of the original
owners and their heirs against the interests of any other parties.
The committee takes the view that, in accordance with the 2001-2004 Ekkart
Committee recommendations, the only two applicable criteria with respect
to pieces in the NK Collection should be original ownership and involuntary
dispossession. The RC itself has stated that, despite the revised policy that has
applied since 2015, it does not balance the interests involved with respect to
cases involving the NK Collection:

The evaluation committee endorses the position taken by the Restitutions
Committee in this regard. For the sake of clarity, however, it is undesirable
that written documents regarding government policy (or the implementation
thereof) are worded differently. The evaluation committee therefore
recommends that the expanded restitution policy for NK cases (as applied
prior to 1 July 2015) be explicitly reinstated in order to ensure consistency
between government policy and its implementation by the
Restitutions Committee.
Standards of reasonableness and fairness with respect to non-NK cases
and cases involving binding opinions

The evaluation committee has closely examined the list of circumstances and
interests listed in Article 3 of the regulations of the Restitutions Committee.
The Committee notes that these are of differing weight and that they offer the
parties involved little insight into the way in which the RC arrives at its
decisions. For the purpose of the proposed assessment framework, the
Committee does not consider all the circumstances and interests as equally
relevant. More details on this point are provided below.
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The inclusion of the rst aspect – ‘internationally and nationally accepted
principles, such as the Washington Principles, and the government’s policy
guidelines concerning the restitution of looted art in so far as they are
applicable’ – is justi able in the view of the evaluation committee. After all,
the Washington Principles provide the guiding framework for restitution policy

and, together with other principles and policies, they provide a natural
framework for the RC to work within.

The evaluation committee views it as inappropriate to consider the third
aspect – ‘the extent to which the applicant has endeavoured to recover the
work’ – as part of its deliberations. Stories from survivors and others involved
indicate that in the decades immediately following the Second World War,
Jewish survivors of the war had very little opportunity to do this, or were
unable to prioritise the tracing of artworks that belonged to them or to their
families. [33] The experiences that they had been through were so traumatic
and the prevailing mentality in Dutch society at that time was so
unsympathetic to their plight that such efforts – or the lack thereof –
should not carry any weight.
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The evaluation committee considers the way in which the second aspect is
applied – ‘the circumstances in which possession of the work was lost’ –
to be part of the assessment of whether ‘there is a suf cient degree of
plausibility that he or she [the original owner] was the owner of the artwork
and was dispossessed of that artwork as a result of circumstances directly
related to the Nazi regime’. If involuntary dispossession is deemed plausible
with respect to this assessment, a more detailed investigation of those
circumstances should no longer be necessary. If, on the other hand,
involuntary dispossession is not deemed plausible with respect to this
assessment, then the restitution request should be rejected.

The evaluation committee view the fourth aspect – ‘the circumstances in
which the owner acquired the work and the inquiries the owner made prior to
acquiring it’ – as a relevant aspect. The committee believes that good faith [34]
on the part of the current owner may play a role in the assessment of
acquisition. In the absence of such good faith, the request for restitution may
be granted unconditionally (provided that the requirements relating to
original ownership and involuntary dispossession have been met). If the item
in question was acquired in good faith, this may play a role in the ultimate
nature of the opinion issued, although in the Committee’s view
it should never lead to an outright rejection. In such a situation, either full
allocation may take place or mediatory solution may be sought.
The evaluation committee will return to this point later in this chapter.
The evaluation committee regards it as inappropriate for the fth aspect –
‘the signi cance of the work to the applicant’ – to continue to be taken into
consideration. Such a criterion does not serve the goal of providing legal
redress for the injustice done to victims.
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The evaluation committee regards it as inappropriate for the sixth aspect –
‘the signi cance of the work to the owner’ – to continue to be taken into
consideration. Often that owner is the Dutch state, a municipality, province or
foundation, which has given custody of the object to a museum. Although the
evaluation committee recognises the importance of museums as public places
where cultural heritage is displayed, legal redress for an injustice takes
precedence in this instance.

Procedure for issuing a binding opinion

In drawing up its regulations, the RC opted not to issue opinions on matters
that do not involve objects in the National Art Collection, but rather to issue
binding opinions. As the name implies, binding opinions are legally binding on
the parties involved in a similar way to court judgments. For this reason, the
procedure for reaching binding opinions must meet stricter requirements than
procedures which lead simply to ‘opinions’. ‘The procedure must meet high
standards of diligence, which are expressed in the principles of civil procedural
law. In particular, the principle of a fair hearing, which is strictly applied by
civil courts when reviewing a binding opinion, means that the procedure takes
longer and is more complex than if the RC had not opted for a binding
opinion’, writes the RC in a memorandum in which it argues that the
evaluation committee should recommend that it no longer issue binding
opinions. [38] The evaluation committee has considered this issue in great detail
and sought advice from Professor Ruth de Bock, professor of civil justice at
the University of Amsterdam and advocate general at the Supreme Court. [39]
Although the committee takes note of the RC’s arguments for no longer
issuing binding opinions, it believes it to be very important that applicants are
provided with the certainty that current owners are bound by the opinion of
the RC in cases where the RC grants a restitution request. The committee is
therefore of the opinion that the binding opinion procedure should be
continued.
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Finally, the evaluation committee regards it as inappropriate for the seventh
aspect – ‘the signi cance of the work to public art collection’ – to continue to
be taken into consideration. In Dutch cultural policy, the assessment of the
importance of cultural objects to the public art collection is stipulated by the
Heritage Act. [35] If a public owner wishes to dispose of an object when there is
a possibility that that object deserves protection, an independent committee is
required to assess whether or not this is the case, on the basis of established
criteria. [36] This aspect should therefore no longer be a consideration in
restitution policy. [37]

The evaluation committee believes that it would be possible to make certain
aspects of the procedure less strict than is currently the case. For example,
it would be possible to hear the parties separately, provided that this is done
with full transparency and a number of procedural guarantees are also in
place. [40] Hearing each party separately may, under certain circumstances,
bene t investigations in relation to a settlement. Even in cases where no
settlement is likely, it could provide an insight into the options for a mediatory
decision if the binary choice between granting or rejecting the request is not
the most appropriate way forward. In the opinion of the committee, the latter
situation may arise when a current owner acquired an object in good faith (see
also next section).
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The evaluation committee understands from the RC that oral proceedings
(in the presence of both parties) seldom take place. The evaluation committee
considers it desirable for oral proceedings to take place in every case in
principle, in part to give the parties ample scope to make their cases.
Professor de Bock also points out that parties are, in principle, entitled to
oral proceedings, even though that right is not absolute. [41]

Within the assessment framework, in accordance with the standards of
reasonableness and fairness, the RC not only has the option to recommend on
whether or not an object should be restituted, but also the option of an
alternative form of legal redress. The RC cites a number of these alternatives
in its regulations (see Regulations in appendix, Article 11), such as the
restitution of a work in exchange for an agreed quid pro quo, or the rejection
of the request under the condition that the current owner exhibits the work
along with a statement of its provenance and original owner. The evaluation
committee will henceforth refer to such solutions as ‘mediatory solutions’ or
‘mediatory decisions’. In practice, the RC has seldom recommended
mediatory solutions or made mediatory decisions. [42]
In interviews with the evaluation committee, the RC stated that such
mediatory solutions are, in practice, seldom appropriate because the party
submitting the request is almost always focused exclusively on restitution.
For this reason, the RC seldom considers the option of a mediatory solution
in practice.
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Mediatory solutions

The evaluation committee wonders whether the RC could take a more active
approach on this point. Although the evaluation committee recognises that
applicants will often be aiming for restitution, in many cases it is reasonable to
assume that they may be interested in a mediatory solution if they are
informed that unconditional restitution is unlikely. Furthermore, a mediatory
decision may sometimes be the most appropriate solution, given all the
circumstances, even if the applicant is not completely satis ed with this.
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The evaluation committee takes the view that the scope for mediatory
solutions will vary between collections (NK Collection, National Art
Collection other than the NK Collection, other collections including museum
collections). The restitution of works in the NK Collection should never be
conditional. Once the original ownership and the involuntary dispossession
of such an object have been ascertained, the RC can, in the view of the
evaluation committee, only recommend that the object in question be
returned (as is currently the case). However, where a case concerns an object
that is not in the NK Collection and the current owner has acquired that
object in good faith, mediatory solutions may offer an appropriate path
forward. The evaluation committee has formulated examples of such
mediatory solutions in the new assessment framework.

Acquisition in good faith

A new assessment framework
In view of the considerations set out above, the evaluation committee proposes
a new assessment framework. That assessment framework meets the following
requirements:
– it is a transparent framework that is based on factors that determine
unambiguously whether certain criteria have been met or not
(as in a ‘decision tree’);

The policy frameworks applied by the Restitutions Committee

The standards by which good faith is assessed have become stricter over time.
In the 1960s, museums could purchase objects without conducting any
thorough research into their ownership and provenance during the 1933-1945
period; today, such a passive approach is no longer socially and legally
acceptable. The evaluation committee takes the opinion that central
government or local government should, under certain circumstances, refrain
from relying on arguments of ‘acquisition in good faith’. This is the case when
the circumstances of the acquisition and the research conducted by the owner
at the time of the acquisition fail to meet contemporary standards of good
faith. The interviews held by the evaluation committee with museum directors
show that they take the same view on this matter: art that is likely to have been
stolen should not remain in their collection.

– the assessment framework is based on the recommendations of the
2001-2004 Ekkart Committee;
– in line with the Ekkart recommendations of 2004, a distinction is made
between original owners who were private individuals and those who were
art dealers;
– it is therefore applicable to all types of items and collections; that is to say,
items belonging to private individuals as well as to art dealers, items in the
NK Collection, non-NK items in the National Art Collection and items
belonging to other current owners (such as municipalities, provinces
and foundations);
– it is to be con rmed by the minister and incorporated into the Decree
Establishing the Restitutions Committee, replacing all the existing
documentation that forms the RC’s policy framework;
– there are two absolute requirements for restitutions: the applicant must
be the original owner or heir of the original owner; and involuntary
dispossession must have occurred.
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– if it can be demonstrated that the current owner acquired
an object that is not part of the NK Collection in good faith, this may
be a reason to pursue a mediatory solution or to take a mediatory decision.

The evaluation committee informs the minister that she will need to decide
whether and to what extent this assessment framework will apply to ongoing
cases and cases already settled.
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In view of the above, the evaluation committee recommends that the minister
stipulates in the Decree Establishing the Restitutions Committee that the
Restitutions Committee issues its opinions on the basis of this framework.
If the minister wishes to amend the proposed assessment framework,
the evaluation committee recommends that these amendments should also be
included in the assessment framework and not only be set out in letters to
the Dutch House of Representatives. This will prevent policy from once again
becoming scattered across multiple different documents.

32

The assessment framework
The purpose of this assessment framework is to achieve just and fair
solutions in relation to requests for restitution, as referred to in principle 8
of the Washington Conference Principles on Nazi-Con scated Art of
3 December 1998 (the ‘Washington Principles’).

2.

If the request does not concern a settled case, or a settled case in which
there is new evidence, the committee will assess whether it is highly
plausible that the party requesting restitution is the original owner or heir
of the original owner of the object. If this is not the case, the committee will
recommend or decide against the request for restitution.

3.

If it is highly plausible that the party requesting restitution is the original
owner or heir of the original owner of the object, the committee will assess
whether it is also suf ciently plausible that the original owner was
involuntarily dispossessed of the item in question due to circumstances
directly relating to the Nazi regime. Here, depending on the capacity of the
original owner, the committee will apply the following criteria.

4.

If the original owner is a private person who belonged to a persecuted
population group, involuntary dispossession will be assumed if
dispossession occurred in the Netherlands after 10 May 1940, in Germany
after 30 January 1933 or in Austria after 13 March 1938, unless there is
express evidence to the contrary.

5.

If the original owner is an art dealer who belonged to a persecuted
population group, involuntary dispossession will be assumed if there are
suf ciently plausible indications of involuntary dispossession. Such
indications include:
– a post-war report of theft, con scation or forced sale. In the absence of a
report, or if that report is only an internal report, plausible indications of
theft or con scation should be considered as grounds for restitution,
where with regard to art dealers belonging to a prosecuted population
group the threatening general circumstances are to be taken into
account;
– direct sale to representatives of the Nazis or to collaborators condemned
as such after the war under threat of reprisals;
– sales in which a promise to supply passports or letters of safe-conduct
was part of the transaction;
– sale at a price that was signi cantly lower than the market value at
the time;
– sale by a ‘Verwalter’ unless it can be demonstrated that the original
owner received the full proceeds of the sale or explicitly waived the
rights to those proceeds after the war.
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The Restitutions Committee assesses whether the request concerns a
settled case. If the request concerns a settled case, the committee will
assess whether new evidence has come to light. If no new evidence has
come to light, the committee will not consider the request. [1]

The policy frameworks applied by the Restitutions Committee

1.

In cases where there are suf cient indications that an object was not part
of an art dealer’s commercial collection but was part of his or her private
collection, requests for restitution will be handled in accordance with the
standards for private art property.
If the original owner was not part of a persecuted population group,
the applicant must plausibly demonstrate the involuntary nature of
the dispossession.

7.

Involuntary dispossession can also be assumed, regardless of where and
when it occurred, in cases occurring after 30 January 1933 in which it is
suf ciently plausible that the original owner was no longer disposing of the
object freely due to circumstances directly related to the Nazi regime, for
example because the owner required the proceeds to fund an escape from
the Nazis.

8.

If the involuntary nature of the dispossession is not suf ciently plausible
after application of the criteria described in points 4 to 7 above, the
committee will recommend or decide against the request for restitution.

9.

If the involuntary nature of the dispossession is suf ciently plausible after
application of the criteria described in points 4 to 7 above, and the object is
part of the NK Collection, the committee will recommend in favour of the
request for restitution.
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6.

10. If

the involuntary nature of the dispossession is suf ciently plausible after
application of the criteria described in points 4 to 7 above, but it concerns
an object that is not part of the NK Collection, the committee will assess
whether the current owner, in view of the circumstances of his or her
acquisition of the object and the pre-acquisition research conducted by him
or her, was not aware – and, by the prevailing standards at the time of
acquisition, would not have been expected to be aware – that the original
owners of the object had been involuntarily dispossessed of it due to
circumstances directly relating to the Nazi regime (hereinafter: acted in
good faith with regard to provenance). [2]

11. If

the owner did not act in good faith with regard to the provenance of the
object when acquiring the object, or if he or she waives a defence based on
good faith, the committee will recommend or decide in favour of the
request for restitution.

12. If
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the owner acted in good faith with regard to provenance when acquiring
the object, the committee will assess the extent to which the request for
restitution will nevertheless be granted; the committee may still
recommend or decide in favour of unconditional restitution, but it may also
recommend or decide in favour of a mediatory solution, provided that this
can be regarded as a just and fair solution as referred to in principle 8 of
the Washington Principles. Such mediatory opinions or decisions may
include, for example: (i) restitution under appropriate conditions, including
nancial conditions; (ii) restitution under the condition that the object
remains accessible to the public in some way or for a certain period or

periods of time; (iii) no restitution, but the current owner must offer the
applicant appropriate nancial compensation, (iv) no restitution, but the
current owner must display a statement regarding the provenance of the
object and name of the original owner alongside the object.
13. In
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cases where the speci c details of a case provide compelling reasons to
do so, the Restitutions Committee may, by way of exception, deviate from
one or more elements of this assessment framework, so as to ensure that
the recommendation or decision is just and fair as referred to in principle 8
of the Washington Principles.

1

The evaluation committee does not recommend changes to the
concepts of ‘settled case’ and ‘new evidence’, as recommended by
the Ekkart Committee and adopted by the government. This
assessment framework maintains the interpretations of the
2001-2004 Ekkart Committee recommendations given by the
Restitutions Committee, provided that those interpretations do not
con ict with this assessment framework.
2
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This concerns what the owner knew or should have known at the
time of the acquisition, which, in principle, is to be assessed
according to the standards that applied at that time. However, the
evaluation committee is of the opinion that the central government
or local government should refrain from relying on arguments of
‘acquisition in good faith’ in cases where acquisition would not be
acceptable if contemporary standards were applied.

The policy frameworks applied by the Restitutions Committee
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6.

The implementation of restitution
policy: the provision of
information and the handling
of requests

The evaluation committee wished to nd out more about the implementation
of the policy and to what extent the people who submit restitution requests
feel satis ed with it. To this end, the committee discussed this subject with
stakeholders, including applicants, the lawyers who were supporting them and
national and international organisations that represent applicants’ interests.
It also asked applicants who had submitted a request in recent years to
complete a questionnaire.
In the questionnaire, the evaluation committee asked applicants about
their experiences of the implementation and handling of restitution policy by
the organisations involved (the Restitutions Committee, the Restitutions
Expertise Centre and the Ministry of Education, Culture and Science, which
also includes the Cultural Heritage Agency of the Netherlands). [43]
The questions related to the accessibility of information, interaction with the
organisations involved, the duration of the procedures and the way in which
the procedure was resolved.

The implementation of restitution policy: the provision of information and the handling of requests

One of the main conclusions regarding the restitution policy pursued in the
immediate post-war period is that, in the minister’s words, it was too
‘formalistic, bureaucratic and cold’. The establishment of the Restitutions
Committee was a way for the government to interpret restitution policy
afresh. In accordance with the Washington Principles, the new policy serves
to redress injustices.

The interviews and the questionnaire revealed that there are strongly
diverging views on the implementation of restitution policy. Some applicants
expressed great satisfaction with every aspect of their experiences with
restitution policy, but there are also respondents who were very dissatis ed.
It is therefore not possible to draw any clear conclusions from the interviews
and the questionnaire.
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The evaluation committee takes the view that the way in which applicants
experience the process is nevertheless very signi cant, given that the aim of
the policy is to ensure that justice is done. The committee regrets that, in
addition to positive opinions expressed, there were also a number of serious
complaints about the way in which the applicants had been treated.
The current policy is perceived by several respondents as bureaucratic and too
legalistic. The latter nding is all the more remarkable, because at the time
the government opted speci cally for a form of legal redress based on morality
rather than one based on law.

The evaluation committee makes the following recommendations with regard
to the implementation of policy:
– Improve the RC’s communication with applicants during the procedure,
so that they are kept better informed about the progress of the
investigation. Improve the capacity of the RC’s secretariat so that it is
better able to handle communications.
– Improve the RC’s external communication. The wording of opinions could
be formulated in more accessible language. The tone and clarity of the
wording should be reviewed. The evaluation committee would support the
inclusion of a summary written in language that is easy for non-legal
specialists to understand.
– If possible, prioritise applicants who are the original owners of objects,
or their children, since they are likely to be of advanced age. Restitution as
a form of legal redress will have the highest moral priority for this group.
– Improve the procedures concerning provenance research. There should be
better coordination between the Restitutions Committee and the Expertise
Centre, so that research can be conducted in a more targeted manner and
completed more swiftly, without compromising on the separation of duties
and responsibilities or on the independence and integrity of the research.
Through periodic consultation with the Restitutions Expertise Centre,
the RC can indicate which areas research should focus on. [44]
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– Arrange for a draft of the opinion to be presented to the parties involved,
and allow them to submit a response to this. This would create an extra
opportunity for applicants to provide input within the procedure, and the
RC could respond to this input when issuing its nal opinion.
The evaluation committee believes that such an extra opportunity to air
both sides of the argument would be a more suitable approach than
allowing applicants to appeal against an opinion issued by the RC.
Many of those involved whom the committee has spoken with argued in
favour of an opportunity for appeal. However, the evaluation committee
is of the opinion that an appeal procedure would require an independent
committee and that appeals would take too long. [45]

The implementation of restitution policy: the provision of information and the handling of requests

The evaluation committee takes the view that the implementation of
restitution policy could be improved in a number of areas. The overarching
principle is that applicants and the painful family histories on which requests
for restitution are based should be handled with understanding. This has
implications for the manner in which applicants are treated and the
communication with applicants, which could be more empathetic. No matter
how careful the RC’s considerations may be, inappropriate communication
or treatment will undermine con dence in the way that the RC implements
restitution policy. The way in which procedures are organised could also
be improved.

– Take steps to encourage museums to communicate as transparently as
possible regarding restitution cases by providing information in the
museums and on their websites about the provenance of objects that were
lost during the Nazi era and are now part of the National Art Collection
or their own collection.
The implementation of restitution policy: the provision of information and the handling of requests
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7.

The provision of information
concerning restitution policy

The evaluation committee notes that the NIOD is currently responsible for
some of the information provided as it responds to a steady stream of inquiries
from interested parties, including applicants and museums. The NIOD also
helps the Centre to carry out research. It does not approach stakeholders
proactively, and a number of activities previously undertaken by the Museums
Association are not part of its remit. In interviews with the evaluation
committee, the NIOD stated that playing an active role in approaching
stakeholders and carrying out tasks on behalf of the museum sector would
con ict with its task of conducting independent and neutral research into the
facts relevant to individual restitution cases on behalf of the RC.

The provision of information concerning restitution policy

Since 2018, case-related provenance research has been carried out by the
Restitutions Expertise Centre, part of the NIOD (Netherlands Institute for
War, Holocaust and Genocide Studies), which in turn is part of the KNAW
(the Royal Netherlands Academy of Arts and Sciences). According to the
Decree Establishing the Restitutions Committee of 20 September 2018,
the Expertise Centre also has a role to play in the provision of information,
‘which is to be designed clearly as a separate information point and which
will speci cally accommodate the activities of the current Origins Unknown
Agency and the information activities of the Museum Association’. [46]

The evaluation committee recognises that the NIOD has two roles that are
dif cult to reconcile: on the one hand, it is responsible for establishing and
maintaining communication with individuals who may submit restitution
requests, and on the other hand it is responsible for conducting independent
research into the provenance and ownership of objects. Due to this
combination of roles, there is a risk that the independence and thus the
credibility of the NIOD as a research institute may be undermined.
The evaluation committee has ascertained that the provision of information
is currently inadequate in various respects:
– There are websites for the various databases and policy-making and
executive bodies (the Ministry of Education, Culture and Science,
the Restitutions Expertise Centre, the RC, the Cultural Heritage Agency
of the Netherlands, Museale Verwervingen [Museum Acquisitions], Origins
Unknown), but there is no single location that brings together all the
information about restitution policy in its entirety.
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– The Origins Unknown website (herkomstgezocht.nl) is outdated and
incomplete (see chapter ‘Research into provenance and the identi cation
of heirs’).

– At the moment, little or no contact is made with potential original owners
or their heirs.
– Little or no information is actively provided at home or abroad to raise
awareness of Dutch restitution policy.

In order to resolve these issues, the evaluation committee recommends that
a helpdesk be set up along the lines of the Origins Unknown Agency, in order
to provide information about restitution policy both actively and passively.
Its eld of activity should extend to other countries, with the support of
Dutch embassies.
On the one hand, this helpdesk would provide (partly by means of a website in
multiple languages) all information regarding restitution policy and would
also be able to answer questions from interested parties; on the other hand,
the helpdesk should actively provide information about Dutch restitution
policy at home and abroad and actively contact original owners or their heirs.
The helpdesk could also eld restitution requests from applicants.
A new, updated database providing access to both the NK Collection and
museum acquisitions could also be provided by this helpdesk.
The organisations involved in the implementation of restitution policy should
take responsibility for ensuring that this database is well-designed and
kept updated.

The provision of information concerning restitution policy

– Support for individuals who are considering submitting a restitution
request is currently inadequate.

In the opinion of the evaluation committee, the helpdesk could best be
accommodated within the Cultural Heritage Agency of the Netherlands
(RCE). Because the RCE is part of the Ministry of Education, Culture and
Science, the minister would then have direct responsibility for the active and
effective provision of information regarding restitution policy. Other countries
which have restitution committees provide good examples of such helpdesks.
The Deutsches Zentrum Kulturgutverluste has had its own helpdesk since 2020,
for example, offering advice and assistance regarding the restitution of
artworks looted by the Nazi regime. [47]
The creation of an information point would mean that implementation of
restitution policy would be carried out by a trio of bodies, each with its own
clear role:
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The Restitutions Expertise Centre
The scienti c research centre housed within the NIOD, conducting research
into provenance and next of kin at the request of the Restitutions Committee
or of applicants and current owners who jointly wish to know more about the
provenance of an object, and also at its own initiative (new structural
provenance research into objects in the NK Collection).

The Restitutions Committee
An independent committee that (a) advises the minister on requests for
restitution of objects in the National Art Collection (including the NK
Collection), and (b) issues binding opinions to applicants and current owners
regarding restitution requests for objects that are not part of the National
Art Collection.
The provision of information concerning restitution policy

A restitutions helpdesk
A facility housed at the Cultural Heritage Agency of the Netherlands,
providing information about restitution policy both actively and passively. This
helpdesk would improve the accessibility and awareness of restitution policy in
the Netherlands and abroad.
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8.

Conclusions and
recommendations
Conclusions and recommendations

The restitution of cultural objects looted during the Nazi occupation is
fraught with challenges. The aim of Dutch restitution policy is to provide
some form of redress for the injustices that were committed, particularly
to persecuted population groups (primarily Jewish people, but also Roma
and Sinti people). Looting, and more broadly involuntary dispossession,
is only a part of that injustice, which took place within a wider context of
Nazi discrimination, exclusion, persecution, dehumanisation and, ultimately,
genocide. The original owners were victims of much more than just looting.
The organisation and implementation of restitution policy should therefore
be sensitive to the plight of the original owners and their heirs who have
submitted requests for restitution. From the interviews that the evaluation
committee has conducted with applicants, it appears that redress for injustice
is a fundamental part of their motivation for submitting requests for
restitution. If such a request is rejected, this is an emotional blow to the next
of kin, reawakening memories of wartime suffering. Restitution policy should
therefore be organised and implemented in the most sensitive
manner possible.
The evaluation committee concludes that the principles of Dutch restitution
policy, as formulated by the Ekkart Committee between 2001 and 2004,
continue to provide an adequate foundation. However, the committee also
argues for the review and intensi cation of current Dutch restitution policy,
so that the Washington Principles can be fully implemented and legal redress
can take place as ef ciently and effectively as possible. Based on an analysis of
the policy, publications and discussions with stakeholders and academics,
the committee makes the following recommendations:
1.

Resume systematic research into the provenance of artworks in the
NK Collection and into the original owners and their heirs. Update the
databases and trace rightful owners wherever possible.
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The research carried out by the Origins Unknown Agency, which was
completed in 2004 and halted in 2007, should be updated and
supplemented using current research methods and with the help of new
research, publications and newly accessible archives. Museums should also
be enabled to complete and update the provenance research for Museum
Acquisitions. Tracing original owners and their heirs is essential whenever
new information on suspicious provenance emerges. The longer the
government postpones this, the fewer of those directly involved will be alive
to bene t from this.

2.

Add a clear and unambiguous assessment framework to the Decree
Establishing the Restitutions Committee which, in cases involving likely
original owners and involuntary dispossession, is oriented clearly
towards restitution.

3.

Conclusions and recommendations

The opinions and decisions of the Restitutions Committee should be based
on an unambiguous assessment framework that provides maximum
transparency regarding the judgements issued by the committee.
This assessment framework should not include a balancing of interests.
This assessment framework should follow the recommendations of the
2001-2004 Ekkart Committee (the expanded restitution policy) and be laid
down by the government. Objects in the NK Collection must be returned
unconditionally to the original owners or their heirs in cases where
involuntary dispossession is plausible. For objects that are not part of the
NK Collection, the RC may, in cases where original ownership and
involuntary dispossession are plausible but the current owner acquired
the object in good faith, also propose a mediatory solution, provided that
the injustice caused by the dispossession is meaningfully redressed.
However, the evaluation committee is of the opinion that in cases where
the Dutch government or a local government is the current owner, the
committee should refrain from relying on arguments of ‘acquisition in
good faith’.
Improve the treatment of applicants and communication regarding
restitution procedures, and make the procedures less formalistic.
Despite the care taken by the RC, inappropriate communication or
treatment can undermine con dence in the way that the RC implements
restitution policy. The evaluation committee therefore calls for a more
empathetic attitude when implementing restitution policy. Transparency
in procedures may also improve trust. Transparency should be ensured
in relation to the procedures that are followed and the way in which the
committee arrives at its opinions. The opportunity to respond to a draft
decision or opinion may help improve transparency, enabling the applicant
and the current owner to present their perspectives. Museums should also
be encouraged to communicate as clearly as possible about restitution
cases and any looted artworks that they may be displaying or have custody
of, under all circumstances.
4.

Establish a helpdesk at the Cultural Heritage Agency of the Netherlands
to ensure that information is provided regarding restitution policy at home
and abroad, both passively and actively.
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The helpdesk can provide a place for potential applicants, researchers,
journalists and other interested parties to ask any questions they have
about restitution policy. The helpdesk can also actively provide information
regarding restitution policy in the Netherlands and abroad, and seek to
establish contact with original owners or their heirs. The helpdesk should
also have a website in various languages to bring together all the available
information regarding restitution policy and the organisations involved.

The website should refer visitors to an updated database for the
NK Collection and museum acquisitions.

Conclusions and recommendations
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9.

Coda

Coda

The restitution policy is not currently bound by a time limit. In 2004, the
Ekkart Committee recommended that the restitution policy come to an end
on 4 April 2007. However, there was signi cant criticism at both the national
and international levels regarding the imposition of a closing date, and the
idea was dropped. That date also proved premature because a large number of
requests were submitted after it had passed. [48] In 2012, the then Secretary
of State wrote that ‘ending the opportunity to submit requests can only be
considered if there is international consensus on this’. [49] In 2016, Minister
Jet Bussemaker stated that ‘the end point of this policy is not yet in sight’. [50]
The evaluation committee agrees with this view that no end date should be set
for Dutch restitution policy at this time. The evaluation committee hopes and
expects that if its advice is followed and research into provenance and original
owners (and their heirs) is intensi ed as a result, after several years the
number of requests for restitution will decrease considerably after a possible
initial increase.
Inevitably, sooner or later, the question will arise of what should be done
with pieces in the NK Collection that have not been returned to their original
owners – the so-called ‘heirless artworks’. There will, for example, be objects
for which no restitution request will ever be submitted (because it is dif cult
to determine ownership of objects that are not unique items, such as prints,
furniture or crockery). The evaluation committee believes that it is important
for the government to start considering today what will be done with these
pieces in the NK Collection. Naturally, the possibility of a restitution request
one day being submitted must also be considered.
The evaluation committee recommends that at some point in the future,
the NK Collection (or parts thereof) are transferred to a Dutch heritage
organisation that focuses speci cally on Jewish culture and history, on the
basis of conditions and an administrative structure that have yet to be
determined. As has also been suggested by Jewish community organisations,
this option would ensure that these objects could still be viewed in the future.
Displaying the dispossessed personal belongings of those murdered or
persecuted under the Nazi regime would serve as a reminder to future
generations of the dire consequences of the Second World War and
the genocide.
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